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Thank you for the opportunity to speak about the Canadian Council of Muslim Women’s position regarding the use of religious laws in family matters.
[I will focus on the issue itself and Marilou will talk about this as an example of grassroots activisim, using the Charter’s section on equality of women.]
It is reasonable to ask why an organization of believing Canadian Muslim women does not want ANY religious laws, and wants one family law to apply to all of us. 
To give you some background, this issue did not arise because some Muslims were demanding the practice of religious laws. It arose because it was discovered that the provincial Arbitration Act permits the use of ANY laws in any matters including family law. Though the Act’s main intent was on commercial matters, it was used inappropriately for family matters.
The struggle against the application was made public because in Oct 2003, a retired Muslim lawyer discovered that religious laws could be used under the Arbitration Act. It is true that the Hasidic and Conservative Jews were already aware of this but there was no public outcry against them.

Premier’s Decision
On Sept 11/05, the Premier of Ontario made the public announcement that there will be no religious arbitration in family matters, and recently the revised Arbitration Act and Regulation have been proclaimed as of April 30/07.

We are planning to monitor the situation so that the Ontario Attorney General’ office does gather the arbitral awards and that a review is done in 2 years.

The decision is a relief for those of us who are believing women and who want equality as well as public law to apply to us, regardless of ethnicity, race or religion. 

Although the Premier’s decision is the correct one, we think it should have been made much earlier. Allowing the discussion to ferment for 2 years, caused hostility and negativity against Muslims and heartbreaking divisions amongst Muslims. Amongst some Muslims, the arguments have been expressed by calling those who oppose religious laws infidels and not true believers.
It is true that as Muslims we are under siege and suffer ongoing discrimination, and this issue of “Sharia law” has added to the feelings of alienation.
As Professor Shahnaz Khan states: the push to have Sharia/Muslim Family law in Canada is 


“a simplistic response to the marginalization and exclusion 

of Muslims from the structures of Canadian society.”

Her thesis is that Muslims face the double oppression of racism and sexism, and experience isolation and exclusion from the structures of society. She argues that  Muslim women suffer from sexism within the Muslim  communities and racism 

from the larger society. This means that few women would want to be ostracized by their families and their communities, and would rather accept laws which may treat them unequally. If the women did not consent, they would have to confront the discrimination of the larger Canadian population without the support of their families and communities.

Article: Canadian Muslim Women and Sharia Law: A Feminist Response to “Oh! Canada!”  CJWL/RFD vol 6, 1993.

It did not help that two extreme divergent sides emerged: one who viewed anything Muslim as suspect and the other, the very accommodating, neo-liberal, cultural relativist side which used the rhetoric of  “colonialism and anti-westernism” and who felt other cultures or religions could not be assessed against human rights, and succumbed to the cries of “Islamophobia.” 

In this context, it became difficult to ensure that the discussion did not focus on Islam, Sharia or Muslims, nor on religious freedom or multiculturalism, but on the simple fact that this was about Canadian religious women’s equality rights.

Our Position

We have strived throughout to ensure that the discussion is about women’s equality rights and the privatization of justice, and not about multiculturalism or religious freedom.

I would like to clarify that the Canadian Council of Muslim Women has made a  deliberate effort to name the law as Muslim, not Sharia not Islamic. This is not mere semantics, but an important differentiation for us as Muslims.

CCMW’s position was made after much soul searching as we knew how difficult the path we chose would prove to be. As believing women, it is not easy to speak out against one aspect of our practices, but silence was not an option.
We based our position on our consultation with Islamic scholars, Muslim women, international partners, Canadian women’s groups, and research done internationally by the international network, Women Living Under Muslim Laws.
Our concerns about Sharia/Muslim family laws
We believe that Islam dictates values of social justice, equality of all and compassion. Sadly, these values do not underlie most aspects of Muslim family laws.
No Muslim will deny belief in Sharia. Sharia means the beaten path to the source of the water and  is a metaphor to  describe how we are to live. It is a misuse of the concept of Sharia to limit it to laws.

Research on the application of Muslim family laws in “Muslim” countries, done by the international network Women Living Under Muslims Laws, and other organizations, demonstrates that although some family Muslim laws are better than others, none as of yet have equality of men and women as one of the fundamental values. 
This finding irks some Muslims as they believe that here in Canada, we would have come up with some other version of Muslim family law which would adhere to the Charter. Our response to this is that if that can be so, then why not abide 

by the laws already promulgated in Canada? Why the need to introduce other laws? As Muslims, we have been in Canada for over 100 years and have lived without feeling that we were “less” Islamic, so why this sudden push to have laws of other lands in Canada?  Will it then be alright that each religious group will want their laws to apply to them? What happens to the fabric of Canadian society if each group identifies more closely with segregated communities only by one consideration which is religion? We advocate against segregation based on race, so why would we not fight against segregation by religion?

[What we are discussing is one aspect of Muslim jurisprudence, fiqh, and more specifically family law.  These laws were promulgated by jurists, more than 1,000 years ago. Though we know they were well intentioned men, who interpreted the Qur’an and the Prophet Mohammad’s teachings, the fact remains that these are their interpretations and are not divine

Like other religions, the basis of family law is the patriarchal model of the family, which places the man as head of the family and though the wife has certain rights she is expected to obey her husband because he provides for her and her children.

Muslim jurisprudence, fiqh, is not a [1] homogenous body of law.  [2] It is based on a number of schools of thought and even within each school there are more variations as practiced in different countries.  [3]The Canadian Muslim communities, like other communities, are not monolithic as we come from different cultures, ethnicities and races. We have different historical backgrounds and it is false to assume that what will be practiced here will be uniform or agreed 
upon by everyone.  No matter how much we may want, there is no one understanding of what it is to be Muslim amongst us]
As an organization of believing women who value equality, equity and empowerment of women, we want to work within our faith to make changes. 
The Muslim communities are full of vibrant, difficult and gut wrenching discussion about a number of issues, including the rights of women. These discussion should appropriately occur amongst Muslims and not as a part of the legal system of Canada.
So we came to the conclusion that:

1. As the Canadian Charter of Rights and Freedoms accurately reflects the Islamic values of social justice and equality, and guarantees, in law, our rights as citizens and as Muslims, no Canadian legislation should allow some Canadians to be treated differentially for family law because of their religion. We saw this as discriminatory.

2.In the name of pluralism and religious freedom, Muslim and other believing women would be discriminated against by being seen as “culturally different,”  and therefore not benefit from the same laws which are applied to other Canadians. We are after all full citizens like all other Canadians.

3. CCMW continued to try and balance our position that the application of religious laws is neither required in Islam, nor is this Islamaphobic, nor is it about religious freedom, nor about destroying the family structure. It is simply about women’s equality rights, about being treated fairly and equally under the law and not to being discriminated against because of our faith. 

4. There seemed to be a purposeful disregard of the complexities of the application of Sharia/Muslim family law.

5. There continues to be a lack of comprehension amongst proponents of religious law regarding the nature of consent, as there is no recognition of the power of the communities, the family and religious teachings on individuals. 

We know enough that many women in religious communities are persuaded that to be “good” believers we must follow family law. As more than one of the Muslim leaders categorically states  “a code of law has been established by God by which we should live.”  He adds that as each word is the literal word of God, how can anyone prefer a human made law?
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With such statements, is it a wonder if many a Muslim woman will be influenced? Please do not conclude that we are belittling ourselves as women. What we know is that the influence of families, cultures and religious teachings are very potent.
We are not limiting the choice of women for we know there are women who can handle their independence, and we totally understand if they want to seek religious leaders who can advise them on their roles in marriage and their status in divorce and inheritance, but we also know many women who have been persuaded to follow the advice, as if it is directly from God.

6. There is also confusion between mediation/counselling and legally binding arbitration.

We uphold the practice of individuals going to their elders, their religious leaders, for culturally appropriate counselling and advice. But what we are concerned about is the legal approval of this process by the state. The state is there to 

protect citizens and not to hand over its legal responsibilities to private practitioners of family matters. Surely families are the cornerstones of society and we consider its protection of concern to the whole of society.

6. The voices for religious freedom and multiculturalism ignored the issue of the balancing of individual rights versus group rights within the minority communities.

Pluralism, Religious Freedom & Women’s Equality 
There was outcry that not allowing religious arbitration was against pluralism and religious freedom.   It is a clear misunderstanding of pluralism to think that it means the  fragmentation of a country by the privatization of the judicial system, or the development of parallel systems of laws, or by allowing different laws for different communities. 

Professor Jean-Francois Gaudreault-Desbiens in his article in the World Arbitration and Mediation Report of January 2005, rightly states this discussion of religious arbitration in family matters recognized by the State raises fundamental questions. 
As he explains, religious freedom, as a substantive right,  is really  a “negative” freedom, that is, it is a freedom FROM the State and not a freedom FOR the State to give recognition as a “positive” matter. This means that the State should 
not intrude in matters of religion, nor should it interfere by giving legal acceptance to any one interpretation of a faith. 

This also means that the State cannot disallow religious people to use their faith in mediation or other matters, but NOT with the sanction of the State. This would be a form of State paternalism where the State has no role.
He says that the framework being used of the juxtaposition of religious freedom and equality is incorrect, because the equality principle of the 
Charter is an over arching principle, even for religious freedom Section 2 [a] and multiculturalism, Section 27 s. 

Professor Gaudreault-Desbien writes that arbitration as a form of private justice is effective in issues of commercial law but when it has the potential  to affect the 

“status” of a person then it is a different matter. The State should have a keen interest in retaining control over constitutional values such as “dignity and 
equality.”  This is because even if there is a slight risk of conflict between interpretations/application of religious laws and the values of international laws, then the State must not allow for private arbitration. 

In the discussion of Multiculturalism/accommodation/recognition of ethnic communities, he argues that there have to be certain core constitutional values which must be deemed inalienable and not subject to the argument of multiculturalism or cultural relativity.

Another Professor of law, Lorraine Weinrib in an article in Law Times, Oct 3/05, also deals with the subject of religious laws being used in family matters and the impact on women’ equality rights.
She says that the discussion about religious arbitration has raised “the highest principle within the modern state... which is to recognize and affirm the full personhood of every member of society.” The Charter enshrines our values of 
equality, religious freedom and multiculturalism, with the equality of all persons overriding other rights.

This equality has replaced the traditional social ordering where privileges were vested in certain individuals, and which greatly influenced religious family laws. 

The Charter is clear that even while preserving and enhancing the multicultural heritage of Canadians, the individual personhood and equality of men and women predominates over religious life and communal membership. The state cannot justify “any encroachment upon gender equality on the basis that the encroachment respects or forwards multiculturalism.”

She says that Canadian courts should not be given authority to enforce arbitration orders based on religious laws because it could 
“undermine the Charter’s clear construction of the state’s 
relationship with all individual, male and female, as 
unmediated by the legal precepts of a particular faith or the 
cultural norms of a faith community.”

About voluntary consent, she says,


“It is no answer to say participation in these arbitrations 

is based on voluntary commitment to the authority of religious 

precept in one’s own life and to a faith or ethnic community. 

The state cannot: test the quality of consent; make assumptions 
about the authenticity of these precepts; or validate the work of 

the institutional delivery system with these communities.”

Professor Weinrib concludes that


“It would be contrary to our constitutional framework to allow 

state endorsement of religious rulings that may undermine 

the full personhood of members of Canadian Society.”
 [“Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.”




Subsection 15[1] Charter of Rights and Freedom]
Summary
We could not have achieved the changes without the enormous help of many organizations, individuals and women politicians who clearly understood that this was an issue about the equality rights of women...all women, without regard to cultural relativism! What is good for one group of women is good for another.

. 
We never had any argument against our fellow believers as this was not a “Muslim” issue, but rather, it was the legal permission due to a piece of poor legislation which has caused such turmoil. 
It is only right that no special consideration should be made for any one religious group. The Premier’s decision does not impede individuals from seeking religious 
advice and following it , but it is right that the state does not give its stamp of approval to any of these processes.

The changes to the Arbitration Act, the Child and Family Services Act and the Family Law Act  [in connection with family arbitration and related matters] and the  amendments to the Children’s Law Reform Act [in dealing with applications for custody and access] will be enacted via the new Family Statute Law Amendment Act, 2005

The revisions clarify the application of the Family Law Act, and the other changes include:

The family arbitration agreement has to be in writing,

Each party must receive independent legal advice before entering an agreement,

The right to appeal cannot be waived,

No one can be committed in advance to arbitration,

The agreement has to consider the best interests of the children,

There is to be regulation of family law arbitrators and they must undergo training.

Arbitrators must keep records and submit reports to the Attorney General.

Many of the recommendations of the Boyd report are reflected in the revisions.

The bill has gone through third reading as of mid February and we are looking forward to collaborate with the government on the regulations. 

Summary/Lessons Learned:
From our Canadian experience, what can we learn about religious laws, women’s equality, religious freedom and multiculturalism?

What this discussion has demonstrated to us is:

1. women’s rights are not sacrosanct, and can easily be jeopardized, even in a liberal, western democracy. 

2. women’s rights can be valued as less than religious rights, therefore creating a huge disconnect between religion and equality rights for religious women.

As believing women we should be clear about what is gender equality, and that we will not be placed in a position of choosing equality versus religious freedom. 

Religious freedom should have embedded in it the equality of all, regardless of gender, race or ethnicity.

3.  the issue can be manipulated by raising the spectre that multiculturalism and pluralism are under threat and that valuing pluralism must extend to the practice of different legal systems by minority groups. For many the issue was viewed as an abstract intellectual exercise, and we found this perspective of cultural relativism difficult.
4. it seems that the rights of minority groups have become more valued, without proper consideration of the rights of individuals within that group.

5.In a liberal democracy with citizenship as its fundamental, religious diversity should mean that each one of us has the freedom to practice our faith without discrimination or hindrance and that the State should ensure this right without any one group imposing its religious teachings on others.

6. For Muslim women, there must be self education so that the messages of Islam are not all filtered through others and we can understand the humane teachings of Islam.
7.The civil justice system in Ontario does have problems—it is overcrowded, it can be racist and difficult for newer immigrants to access- but this needs to be alleviated so that all Ontarians have true access to their justice system.

8. A very significant lesson learnt is that we had to create partnerships and collaboration with a number of national and international organizations. 
We were extremely fortunate in having over 100 organizations who became closely involved and did so much of the actual activism work.

This has been possible because the issue was not limited to ONE group but was viewed as jeopardizing the rights of all women.

9. CCMW is very grateful to organizations such as NAWL who held the position that any private arbitration was detrimental for women, and yet after a struggle they agreed to support us about religious laws in private arbitration in family law.

We are keenly aware that now private arbitration is more acceptable in family law and that is not what NAWL wanted. It was superb of NAWL to understand that we had to win the struggle against religious laws being applied, still recognizing what we gained and what we lost. Thank you to women like Bonnie Diamond and Andree Cote!

10 OWD project.

11. Charter challenge.
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