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Introduction

What are the limits of private justice? Are all topics
amenable to arbitration? This is, in essence, the questions
raised by a debate that is currently raging in Canada, and
more particularly in the province of Ontario. This debate
arose as a result of the realization that the legal framework
governing contractual arbitration in that province does not
preclude arbitration of family-related or personal status-re-
lated disputes, as some statutes in force in other jurisdic-
tions do. While this “loophole” has been present in the
Ontario legislation since its inception in 1991, it is only re-
cently that public awareness was raised about it. This came
about following the announcement by the Society of Cana-
dian Muslims, a private association, of the creation of an
Islamic Institute of Civil Justice,' under the auspices of
which arbitrations based on Islamic law (Sharia) would be
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conducted and expertise in Islamic law would be pooled.
Faith-based arbitrations—be they held on the basis of Is-
lamic law, Jewish law, Canon law, or aboriginal spirituality—
could be conducted prior to 2004, and such arbitrations were
actually conducted. What prompted the public reaction in
the Sharia case is probably the emphasis that the Islamic
Institute of Civil Justice placed upon family-related and per-
sonal status-related disputes. Another reason was the fear
of the impact of a possible expansion of Sharia-based arbi-
trations in the contemporary context of a rise of Islamic tra-
ditionalism and, in some cases, of Islamic fundamentalism.
This fear in turn relied upon a perception that the basic in-
dividual rights of some of the most vulnerable members of
Canadian society, such as immigrant women, could be at risk
in such contexts through the application of religious norms
and the use of “perfect” arbitration agreements that pre-
cluded almost any sort of judicial review of arbitral pro-
cesses or appeal of arbitral awards.

In fairness to the Islamic Institute of Civil Justice, it
should be stated that the Institute does not advocate for
the systematic primacy of Islamic law over Canadian norms.
For example, mandatory State norms such as the prohibition
of polygamy would not yield to Islamic norms allowing for
such a practice. The interplay of Islamic norms perceived
as fundamental and Canadian norms enjoying a similar sta-
tus, however, is not entirely clear. Moreover, and this fur-
ther contributes to explaining public reactions to the idea
of Sharia-based arbitrations, the Islamic Institute of Civil
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Justice, as a private association, cannot claim any monopoly
on the holding of such arbitrations—no more than, say, the
Catholic Church can claim a monopoly on the Christian in-
terpretation to be given to Christianity’s sacred texts. As a
result, in theory, nothing prevents fundamentalist Muslims
from establishing arbitration boards that apply a radical in-
terpretation of the Sharia. In this respect, the impossibility
for the Islamic Institute of Civil Justice to claim to speak for
all Canadian Muslims is evidenced by the staunch opposi-
tion to its project led by other Muslim organizations, such
as the Muslim Canadian Congress and the Canadian Coun-
cil of Muslim Women.

To assuage public anxieties and to clarify the stakes,
the Attorney General of Ontario has appointed one of his
predecessors, Ms. Marion Boyd, to look into this matter.

This article describes the most relevant—and some-
times problematic—features of the legislative framework
governing the arbitration of family-related and personal sta-
tus-related disputes in Ontario, especially those provisions
allowing for some form of judicial monitoring of arbitral pro-
cesses and awards (I). Second, it proposes a conceptual
framework for approaching faith-based arbitration of family-
related and personal status-related disputes (II). It then
broadens its scope through an inquiry into the normative
limits of multiculturalism-based justifications in a free and
democratic society such as Canada (III). In conclusion, it
warns against the danger of adopting legislative policies
which, under the guise of the recognition of differences,
may end up undermining the legitimacy of both
multiculturalism, as a social value, and private arbitration,
as an effective tool of dispute resolution.

I. The Statutory Framework and its Problems

In Ontario, it is the Arbitration Act 1991? that estab-
lishes the general legal framework for State-sanctioned, pri-
vate arbitration. As mentioned earlier, it does not exclude
family-related or personal status-related disputes from arbi-
tration, nor does family law legislation, subject to the re-
spect of some formal conditions or to a few substantive
exceptions dealing with court powers over questions per-
taining to the education, moral training, custody or access
to children and to the protection of the children’s best in-
terests.® Moreover, parties to an arbitration agreement can
designate the rules of law applicable to the settlement of
their dispute. This allows faith-based tribunals set up as
arbitration boards to render legally binding awards in such
disputes.® The Arbitration Act, however, not only makes
such awards legally binding and enforceable, but restricts
to a bare minimum the possibilities of judicial review, first,
of the way in which the arbitral process was conducted® and,
second, of the substance of the award.” One of the grounds
allowing for judicial review is evidence that the applicant
was not treated equally and fairly,® a ground which essen-
tially requires equality before the law and administrative fair-
ness. Although fairness could be construed as
encompassing both procedural and substantive fairness,”’ it
is less clear whether the notion of equality can be construed
as referring to substantive equality. Such a construction
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would allow the applicant to contest the legitimacy of the
norm applied. Moreover, the likelihood of a judicial review
of an arbitral award is inversely proportional to the arbitral
tribunal’s level of expertise: It decreases whenever the
tribunal’s expertise increases. As Bakht observes, “[w]here
an arbitrator can claim highly specialized expertise for ex-
ample in a situation where two parties have agreed to have
their dispute settled according to certain religious principles,
courts will militate in favor of a high degree of deference,
that is, they will favor upholding the arbitrator’s decision.”!°

It is no surprise, then, that the possibility of faith-based
arbitrations of family-related or personal status-related dis-
putes has raised concerns, especially within women’s
groups. These concerns have been made more acute as a
result of, first, a deemed waiver of the right to object to the
non-compliance with a provision of the Arbitration Act in
the course of arbitral proceedings,!! and, second, and most
importantly, of the difficulty of appealing arbitral awards. In
this respect, subsection 45(1) of the Arbitration Act, 1991
provides that

If the arbitration agreement does not deal with appeals
on questions of law, a party may appeal an award to
the court on a question of law with leave, which the court
shall grant only if it is satisfied that,

(a) the importance to the parties of the matters at stake
in the arbitration justifies an appeal, and

(b) determination of the question of law at issue will
significantly affect the rights of the parties.

So, theoretically, an appeal is possible, and the grounds
mentioned in s. 45(1) are potentially broad enough to allow
a challenge of an unjust faith-based arbitral award. It has
been decided, however, that in exercising its powers under
s. 45(1), a court “should not interfere with the Arbitrator’s
Award unless it is satisfied that the Arbitrator acted on the
basis of a wrong principle, disregarded material evidence or
misapprehended the evidence.”!? Section 45 goes on to say
that “if the arbitration agreement so provides,” a party may
appeal an award to the court on a question of law, or on a
question of fact, or on a question of mixed fact and law."?
Importantly, section 3 of the Act further specifies that “the
parties to an arbitration agreement may agree, expressly or
by implication, to vary or exclude any provision of this Act”
except for a list of provisions which does not include sec-
tion 45. As a result, a party may waive his or her right to
appeal the award. Coupled with the filter role that the re-
quirement to ask for leave plays, this means that appeals
launched against awards rendered by religious tribunals will
remain exceptional.

Incidentally, in spite of the fact that such tribunals,
mainly rabbinical ones, have rendered awards under the aus-
pices of the Arbitration Act since its inception in 1991, no
report of any appeal of such awards could be found at the
time of this writing. Obviously, we cannot entirely dismiss
the remote possibility that all the parties to all faith-based
arbitrations conducted since 1991 have always been satis-
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fied with the awards rendered, but this indeed remains a very
remote possibility. A more reasonable hypothesis is that
the parties have waived their right of appeal, which raises
the thorny question of whether their consent to such a
waiver was genuinely free and informed. That question of
consent will be examined later.

That being said, both the legal hurdles placed in the
path of a potential appeal and the empirical evidence show-
ing a conspicuous absence of appeals of faith-based awards
since 1991 justify adopting the assumption, as a working
hypothesis of this article, that, generally speaking, faith-
based arbitrations are, and will continue to be, conducted
on the basis of “perfect” arbitration agreements, i.e., agree-
ments that seek to exclude external judicial intervention to
the fullest extent possible.™

II. A Conceptual Framework for
Addressing Faith-Based Arbitration

Arbitration is a form of private justice and an effective
means of rendering justice, particularly in commercial law
contexts. The situation may be different, though, with dis-
putes potentially affecting the status of the person, both as
an individual and as someone embedded in a network of so-
cial relations. Such issues raise the potential application of
constitutional values such as dignity and equality, over
which the State may still legitimately insist upon retaining
some normative monopoly. This is not to say that the ap-
plication of religious norms in the context of an arbitration
procedure will always lead to outcomes that undermine the
dignity or the equality of the individuals involved. Actu-
ally, such an outcome may very well be the exception rather
than the rule. Moreover, religious norms are susceptible to
a plurality of possible interpretations. For instance, schol-
ars are much divided on the interpretation to be given to
Islamic law (Sharia).” The same could be said of Jewish
law, canon law, or aboriginal spirituality.

Nonetheless, while it is probably fair to surmise that
only a few marginal interpretations of religious norms are
likely to offend the fundamental human rights recognized
both in Canadian and international law, the risk of conflict
is real. The Ontario provincial government needs to deter-
mine how to approach the recognition of arbitral awards ren-
dered on the basis of religions norms in family law contexts
or in disputes affecting the personal status of the litigants.

The first element of the puzzle is consent. Although it
is possible that most parties involved in faith-based arbitra-
tion willfully agree to participate in the procedure, we can-
not exclude the possibility that some do not. If their consent
is coerced, it is vitiated. Friedrich Hayek defines coercion
as follows: “By coercion we mean such control of the envi-
ronment or circumstances of a person by another that, in
order to avoid greater evil, he is forced to act not according
to a coherent plan of his own but to serve the ends of an-
other. Except in the sense of choosing the lesser evil in a
situation forced on him by another, he is unable either to
use his own intelligence or knowledge or to follow his own
aims and beliefs.”'® Arguably, some level of coercion is
present in any form of human interaction. This factor, how-
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ever, should not prevent the recognition that some contexts
may be more likely to facilitate coercion leading to vitiating
the consent of the affected persons.

Despite the nobility of their professed ideals, several
religions have used, and still use, physical or psychosocial
coercion to force individuals to comply with their dictates,
with or without the complicity of the State. And, if these
individuals were historically of both genders, a dispropor-
tionate number of them were, and still are, women. Thus,
there is a risk that some, but not necessarily all, faith-based
arbitral awards reflect or perpetuate circumstances of op-
pression and discrimination that a free and democratic soci-
ety cannot tolerate. That risk is heightened when these
norms affect groups that are especially vulnerable, such as
immigrant women. That being said, there are different ways
not to condone such circumstances and the processes
which facilitate them.

One way is to rehabilitate the idea of State toleration of
religious and cultural practices, which implies a more pas-
sive attitude on the part of the State, as opposed to their
full-fledged recognition through positive law. Indeed, State
recognition of the binding effect of faith-based arbitral
awards, which can be appealed only in exceptional circum-
stances, amounts to condoning the commission or the per-
petuation of potential acts of discrimination. But there is
more. The vocation of private justice is, well, to remain as
private as possible.!” This means that potentially unjust
awards are never submitted to the broader, quasi-democratic
scrutiny of the public institutions. In that, arbitral awards
stand in stark contrast with public judgments issued by
State courts. While private arbitrators need only to justify
their awards, if at all, to the parties who appear before them,
state judges, not only must ground their reasoning on pub-
licly debated norms, they must also appeal to a form of public
reason. Indeed, the legitimacy of a judicial judgment is in
large part related to the court’s ability to persuade. Firstly,
a universal audience must be persuaded; the universal au-
dience consists of the parties to the dispute, their lawyers,
the general public, and the media. Their expectations focus
upon the fairness of the process. Secondly, the legitimacy
of the judgment depends upon its acceptance by an audi-
ence consisting of other members of the legal community
(other judges, lawyers, bar officials, legislators, law profes-
sors), who tend to be concerned about the coherence of the
legal system and about the integration of the judgment into
that supposedly coherent framework.'® In the public justice
legitimization process, constitutional values are at least
likely to be taken into consideration, while the risk that such
values will not be taken into account is much greater in pri-
vate justice context. For that reason, it is of the utmost im-
portance to look critically at situations in which the State,
either by positive action or by omission, does not seek to
decrease the possibility that constitutional values will be ig-
nored.

In this respect, the State’s recognition of the legality
and legitimacy of a system of parallel justice—the word sys-
tem is critical here—allowing for the use of non-State norms
for the settlement of disputes simply cannot be assimilated
to its validation, for example in family law contexts, of par-
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ticular, individualized settlements arrived at by the parties
to such disputes, and this, even though the arbitration agree-
ment permitting access to this system of parallel justice it-
self stems from a contract. Indeed, the stakes involved in
family law-related or personal status-related disputes as well
as the risk of significant derogations to the State’s most ba-
sic norms and values allowed by the existing private arbi-
tration framework raise questions of a qualitatively different
magnitude.

First, the parallel systems of justice so created are to
be administered by groups defined on the basis of a shared
socio-religious identity. Traditionally, these groups have
either demanded their inclusion within society on a non-dis-
criminatory basis, or have simply insisted on the State’s
non-interference in their religious affairs. The State recog-
nition of omni-competent religious arbitral tribunals in an ar-
bitration context, however, is a step closer to a broader
recognition of these tribunals’ exclusive jurisdiction, and
thus sovereignty over a certain community of believers.
Given the problems that may arise in some circumstances
respecting issues of consent, these notions of jurisdictional
exclusivity and sovereignty may not be as far-fetched as one
might think intuitively. In other words, the identity-based
legal pluralism that the present legislative framework allows
may lead to the mutation of social minorities into political
ones, because these minorities’ identities are now to be
viewed by the State as giving rise to a collective rights prob-
lem instead of being understood from the traditional per-
spective of individual rights.”” Such a mutation implies a
conscious and politically-induced deepening of the
minority’s degree of diversity,?® which inevitably leads that
minority to require from the State the recognition of its now
“deeply diverse” identity. Because of the political under-
tones of such a transformation, the members of this minor-
ity will “want ([...)] an identity that is collectively
negotiated,”! and the likely result of that negotiation will
be the creation of separate institutions exercising some form
of imperium over a segment of the population. In that
sense, State recognition of a partial or exclusive, faith-based
jurisdiction over most of the temporal and religious disputes
of a non-territorialized community of believers is reminiscent
of the millet system once in force in the Ottoman Empire,
under which religious communities, with their respective
separate institutions, were more or less self-governing in an
otherwise Muslim State. Nowadays, such a regime of gov-
ernance would be characterized as implementing a model of
personal federalism.?

This type of outcome is neither the necessary nor the
inevitable consequence of State recognition of faith-based
arbitral tribunals. Affirming it would amount to a petitio
principii against something the Institute of Islamic Justice
does not formally ask. Nor am I arguing that the
mutation of a social minority into a political one is
normatively unacceptable.?

I deem it important, however, to point out that recog-
nizing what is essentially an identity-based system of par-
allel justice, first, provides the embryo of a regime of radical
legal pluralism the long-term consequences of which a
democratic polity may legitimately want to examine further,
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be it only as a matter of realpolitik, and, second, represents
a very different thing from merely disregarding the poten-
tial use of non-State norms in the context of particular, indi-
vidualized settlements arrived at by the parties to family
law-related disputes. Moreover, it bears signaling that this
form of identity-based legal pluralism is quite different from
the “functional” type of pluralism informing commercial ar-
bitration, whatever the legal regime chosen by the parties
may be. Indeed, the public recognition of identity-based
communities that are partially or entirely self-governing
raises important questions pertaining to the nature of citi-
zenship in a democratic polity, and the sharing of sover-
eignty within political communities. Even the most
expansive system of commercial arbitration does not raise
such questions.

So, in order to better grasp the problems posed by the
faith-based arbitration of family law-related and personal
status-related disputes, some basic parameters must be iden-
tified. These parameters stem from the text of the Canadian
Constitution itself, as well as from the philosophical under-
pinnings of a society which perceives itself as a free and
democratic one.

The first principle is derived from two of the core val-
ues informing the modern concept of democracy, i.e., liberty
and equality. Individuals are, or should be, free and equal,
and a democratic polity has the responsibility to provide
them with an environment in which that objective can be
achieved. Although they are conceived of in a primarily in-
dividualistic way, liberty and equality may also carry a
communitarian dimension. From their interplay, I believe that
we can draw an overarching principle that I will call the prin-
ciple of “freedom of identity.” Any person should, to the
extent possible, always be able to choose willfully and freely
his or her own destiny, including the freedom to associate
or not with a group. The possibility of discontinuing a
group association in light of individual changes must al-
ways be possible in a free and democratic society. Such a
disassociation should be possible regardless of whether the
“belonging” to the group was inherited or acquired. This
view echoes Sartre’s definition of liberty as the capacity to
tear oneself away from “givens.” The State has a duty in a
democratic society not to erect obstacles in the path of an
individual who may exercise the right to exit. Viewed from
this perspective, the optimal decision, to the extent that such
a thing exists, would be one that seeks to maximize the free-
dom of identity of both individuals and communities, or, put
negatively, that is the least likely to allow infringements of
that freedom.

The second principle that must be taken into consider-
ation when reflecting upon the interaction between religious
norms and their potential recognition by the State through
statutes such as the Arbitration Act of 1991 is the very prin-
ciple of freedom of religion, which is enshrined in section
2(a) of the Canadian Charter of Rights and Freedoms,*
alongside freedom of conscience. On the one hand, free-
dom of religion should be curtailed as little as possible by
governmental action. On the other hand, it must be borne
in mind that, unless a constitution expressly grants particu-
lar rights to one or more religious groups or to their indi-
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vidual members,” freedom of religion is conceptualized as a
negative liberty. As such, it does to impose any “positive”
duty upon the State, such as the obligation to recognize
legal effects to religious norms.

A third principle involves the practice of nondiscrimi-
nation.?® It helps to define the State’s role vis-d-vis the di-
rect or indirect recognition of religious norms. It is
especially relevant in the context of the present debate
about Sharia courts in Ontario. It follows that any new gov-
ernmental policy regarding the statutory recognition of ar-
bitral awards rendered by religious tribunals in family-related
or personal status-related disputes should stay clear of sin-
gling out Islamic tribunals because of a fear of Islamist fun-
damentalist ideologies.”” The only acceptable solution is one
that would be applicable to all religious tribunals, whatever
their creed.

A fourth principle arises out of section 28 of the Cana-
dian Charter of Rights and Freedoms. It provides that
“notwithstanding anything in this Charter, the rights and
freedoms referred to in it are guaranteed equally to male and
female persons.” Not only is gender a prohibited basis for
discrimination under subsection 15(1) of the Charter, but
gender equality itself is expressly elevated to the status of
an overarching principle. Because the “notwithstanding”
in section 28 refers both to subsection 2(a)’s freedom of re-
ligion and to section 27’s multiculturalism provision,?® this
means that religion-based or multiculturalism-based argu-
ments invoked to protect, shield, or hide, under the guise
of a right, practices that potentially discriminate against
women will be viewed with suspicion. A prudential prin-
ciple can be drawn from this: To the extent that religious
norms serve as a justification for discriminatory practices
against women, section 28 makes the recognition of the le-
gally binding nature of these norms even less acceptable.
The principle implies adopting risk-minimizing strategies in
tackling difficult situations in which fundamental constitu-
tional values could be undermined.

The combination of these principles leads me to the fol-
lowing conclusion: Whenever there is a risk that the situa-
tion of a vulnerable party could be worsened as a result of
the application (or misapplication) of religious norms, the
State should at the very minimum ensure that it does not
facilitate the application of such norms or reinforce their
power over such a vulnerable party. Thus, in case of doubt,
the State should elaborate its policies to favor the protec-
tion of individuals rather than the cohesion of groups, reli-
gious or otherwise. It should always ensure that its policies
protect the right to dissociate from groups, which may im-
ply a refusal to grant legal enforceability to the group’s
norms or dogmas. In light of these considerations, argu-
ments to the effect that State-sanctioned arbitration, be-
cause it is faster and cheaper than ordinary court
proceedings, should remain available to parties involved in
disputes raising family law or status-related issues carry
little weight.

Bearing in mind these principles, what is the least prob-
lematic solution to be given to the problems presently posed
by the Arbitration Act of 1991 as it relates to religious
courts? Three options can reasonably be considered.
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The first option is to amend the Act to fill its gaps. For
instance, a specific judicial review process could be insti-
tuted to reduce the risk of unfairness in faith-based arbitra-
tions conducted in family-related or personal status-related
disputes. It could provide for the verification of the authen-
ticity of the parties’ consent to the process. It could in-
clude a detailed and fixed examination of the fairness of the
arbitral procedure. Questions such as “Were testimonies
provided by women given the same weight as those given
by men?” could therefore be raised. Filling legislative gaps
could, however, create more problems than it solves. In-
deed, because “preliminary” questions, such the consent of
the parties, and “procedural” ones, such the fairness of the
procedure, inevitably raise substantive issues, we could end
up in a situation in which ill-equipped secular judges would
decide what is “true” Islam, “true” Judaism, or “genuine”
aboriginal spirituality.?

Let us take the example of consent. To ensure that the
basic values of the Canadian constitutional order have not
been ignored in the arbitration, a judicial tribunal would
need to go beyond a formalistic assessment of consent. It
would have to examine the whole context in which that con-
sent was given, which could eventually induce it to look for
potential sources of coercion. This, in turn, could lead the
court to try to ascertain whether the interplay of religious
norms and of social pressures created an environment in
which the complainant was coerced.’® The very identifica-
tion of the relevant religious norms would itself be difficult
given the possible plurality of sources in each case. The
problem would be exacerbated by several competing inter-
pretations of the sacred texts. The task of identification
would require the secular court to rely on experts, who may
themselves be difficult to identify. Ultimately, conflicts in-
ternal to religious groups themselves could be brought to
bear in a public setting and judgments made about the co-
ercive “nature” of a given community. Such a process could
perpetuate or reinforce negative stereotypes. Legislative
gap-filling would result in intrusive secular inquiries into a
given religion’s norms. The potential—and virtual—ben-
efit of adapting religious norms to fundamental constitu-
tional values through the positive legal recognition of
faith-based awards would be lost. Moreover, the amended
legislation would allow a level of judicial interventionism that
is antithetical to the functionality of private arbitration.?!

Another option is to wait for a section 15 challenge of
the present statutory framework governing family law-related
and personal status-related arbitration on the basis that it
indirectly condones discriminatory practices against some
vulnerable groups such as women, by giving full legal ef-
fect to faith-based arbitral awards without substantially en-
suring that basic rights and freedoms are respected in the
arbitration process. If a case with the “right” factual back-
ground should arise, it would require gathering evidence of
systemic discrimination. Given the confidentiality and pri-
vacy of arbitration, evidence-gathering may be difficult, if
not impossible. Such a “wait and see” attitude, however,
transfers the financial, psychological, and social costs of law
reform to individuals, potentially vulnerable ones.
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Thus, the solution lies elsewhere. First, it may lie in
the amendment of the Arbitration Act 1991 to exclude its
application to faith-based arbitrations in disputes raising
family law or personal status issues. This is more or less
the policy adopted in the Civil Code of Québec, which pro-
vides, in article 2639, that “disputes over the status and ca-
pacity of persons, family matters or other matters of public
order may not be submitted to arbitration.” In other words,
such disputes would be legally inarbitrable.*

What would be the effects of such an amendment be
on parties to a faith-based arbitration involving such dis-
putes, as well as on the religious groups who desire faith-
based settlements of such disputes? On one hand, believers
could still submit their disputes to a faith-based arbitration,
but the award would not be legally binding. Therefore, par-
ties would retain their right to exit from the process or dis-
avow its result, or could instead voluntarily comply with the
award. Thus, religious women (or other vulnerable members
of religious groups) would not systematically be character-
ized as victims nor would religious clerics presiding over ar-
bitration procedures be characterized as victimizers. In fact,
the inspiration behind this type of amendment is the real-
ization of the contingency of victimization in faith-based ar-
bitrations, which means that victimization is neither
necessary nor impossible. On the other hand, religious
groups would still have access to religious tribunals as the
amendment would in no way prohibit the existence of such
tribunals—something that would likely be an unconstitu-
tional restriction of freedom of religion—and believers
could, and most of them probably would, voluntarily com-
ply with the awards rendered by these tribunals.

That being said, a second, “softer,” option could also
be considered. That option would be to amend provincial
legislation, including family law legislation, in order to im-
pose the use of State law in State-sanctioned arbitrations in
which family law or personal status-related questions arise.
This would present the advantages of retaining the benefits
of arbitration, i.e., its relative rapidity and low cost, and of
ensuring that, to a large extent, the norms relied upon are
aligned with Canada’s constitutional norms and values.
While the “exit” problem would still be posed in this modi-
fied arbitration framework,*® the mandatory reliance on State
norms would possibly alleviate its impact.

That being said, the fate of faith-based arbitrations in
family matters or affecting the personal status or capacity
of the parties would be the same under this “softer” option
or under the “stronger” one: Religious norms could not be
chosen by the parties as their law of choice. In other fields
of law, however, religious norms could still be relied upon,
and arbitral awards rendered on their basis and enforced by
State courts.

The “stronger” amendment proposal would maximize the
freedom of identity of all the actors interested in faith-based
arbitrations. Individual parties would be free to privilege
their identity as individual, rights-bearing citizens or, alter-
natively, their identity as believers and members of a par-
ticular religious community. Such a choice might be
excruciating, but what matters is that the capacity to choose
never be impeded by State policies. The amendment would
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also respect the freedom of identity of the religious group
because the provision of religious justice would still be ac-
cessible to its adherents.** It would also remove intrusive
State interventions in these now “self-enforcing” faith-based
arbitrations, essentially confining such interventions to ex-
ceptional situations in which illegal coercion is used to
achieve individual compliance. Subject to the “exit” caveat,
the “softer” amendment proposal would essentially bring
about the same benefits. But, most importantly, both of
these options would take stock of the limits of private jus-
tice in certain settings.

Is it where the story ends? I am afraid not. To the ex-
tent that the amendments envisaged above would recognize
State norms and religious norms as forming co-existing and
sometimes conflicting legal orders, they point to a circum-
stance of legal pluralism. Not all types of legal pluralism,
however, are acceptable in a democratic State. Arguably, in
such a society, non-State legal orders must always remain
semi-autonomous and never become radically autonomous.
Some further remarks are, therefore, warranted on the nature
of multiculturalism in Canada (and possibly elsewhere), and
on the somewhat problematic coexistence of religious fun-
damentalism and democracy.

Ill. The Normative Limits of Multiculturalism
in aDemocratic Society

I shall first deal with multiculturalism. Some, but not
all, proponents of State-sanctioned religious arbitration ar-
gue that the very existence of particular faith-based com-
munities entitles them to an unspecified and unqualified
“right” to have the activities of their religious courts not
only recognized by the State but also to be left undisturbed
by the State. If this is their argument, it is legally incorrect
and philosophically problematic.

It is legally incorrect because, as noted earlier, freedom
of religion, being a negative freedom, does not impose any
positive obligation upon the State. Moreover, the Cana-
dian Charter of Rights and Freedoms’ multiculturalism
clause is merely a principle of interpretation and does not
and cannot alone give rise to new substantive rights. The
autonomist argument is philosophically problematic because
of the vision of multiculturalism that apparently informs it.
So, how should multiculturalism be construed in the free and
democratic society that Canada is and wants to remain?

While taking seriously the plurality of identities that ac-
company the fact of multiculturalism is of the utmost impor-
tance, this position should not be construed as requiring
the recognition of the democratic legitimacy of radical
multiculturalism. On the contrary, claiming an absolute right
to a given identity in view of retrenching oneself around that
identity clashes with the democratic ideal itself. Indeed,
such a retrenchment presupposes a withdrawal from the pro-
cesses of identity negotiation that democracy implies. Such
processes can only be successful if an inter-identity dialogue
takes place, and involvement in such a dialogue renders in-
evitable a certain level of mutual acculturation. Sociologist
Alain Touraine observes that,
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Although democracy is not compatible with the rejec-
tion of minorities, it is not compatible either with the
rejection of the majority by minorities and with the af-
firmation of counter-cultures and alternative societies
that define themselves not by their conflicting position
within society, but by a rejection of that very society,
the discourse of which is then equated with mere
dominance....There is no democracy without acknowl-
edging the existence of a political field where social con-
flicts are expressed, and where decisions recognized as
legitimate by the whole society are taken by a majority
vote.®

Touraine’s premise is conflict rather than collaboration.
For him, because all groups and individuals are involved in
social relations characterized by inequality and authority, the
idea of justice can only be conceived of as proceeding from
a compromise rather than a consensus. As such, his posi-
tion demonstrates a greater level of realism than most other
theoretical approaches to this issue, and may allow for a
more complex grasp of identity-based conflicts.

Striving to attain an intersubjective legitimization of
democratic decisions seems even more necessary in societ-
ies in which multiculturalism enjoys constitutional recogni-
tion, as is the case in Canada. The public recognition of
the collective dimension of a given identity, however,
whether it is a minority one or not, does not free individu-
als who, together, are claiming the identity, from the obliga-
tion to adhere to, or at least respect, the set of core
constitutional values that are deemed virtually inalienable
by the State in which they wish to express their difference.
It is actually arguable that the recognition by the majority
of the collective values of minorities is to some extent a func-
tion of the adherence to, or respect of, these core constitu-
tional values by the affected minorities. Reflecting on the
metaphor of the “multicultural mosaic,” Katherine Swinton
suggests that

It is useful...to remember what a mosaic is and is not. It
is, indeed, a collection of many stones, but they are not
free-floating; rather, they are cemented into a frame in
order to convey a harmonious image. So, too, is the cul-
tural mosaic in Canada part of a larger society with cer-
tain shared aspirations and values. Therefore, a nation
committed to multiculturalism can, in some circum-
stances, require assimilation of ethnic or racial groups.
Indeed, the ideal of multiculturalism, for many of its pro-
ponents, is ultimately integration with many of the domi-
nant norms of Canadian society, not a right to preserve
the culture of another race or country in pristine
form....[Wlhile the Courts must strive for sensibility to
the minority’s experience, they need not always accept
diversity as the ultimate or primary value.*

Such a position may not reflect a genuine will effectively
to recognize minorities or disadvantaged groups and may
prevent them from enjoying a decisional space in which
their collective identity can self-deploy without fear of
majoritarian intrusions through the State. It seems that the
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social values that are posited as core constitutional values
are imposed on minority groups. If we leave aside Polyanna-
like thinking, however, which we should do, the outcome
appears simply inevitable. Recognition does not take place
in a vacuum. It takes place in a particular constitutional
framework which is not entirely negotiable. This point is
convincingly made by Jeremy Webber:

I don’t think we can avoid the fact that sheer imposi-
tion may sometimes be involved. There are no univer-
sally accepted standards nor any impartial umpire to
which to appeal in these controversies. All of us start
within particular traditions, and may face issues that
others approach with radically different premises.
Nor...does deference get us off the hook. Deference is
never simple. We have to choose to defer; we have to
decide what community is most relevant to the issue con-
cerned; we have to weigh the reasons for accommoda-
tion. We cannot wash our hands of that fact that
members of minority cultures are also members of our
society. In those circumstances, the only response we
have is to recognize that we may be driven to impose
standards, and to take responsibility for weighing the
reasons for imposition, all the time adhering to an ethic
of respect, of humility, one that does recognize the value
of cultural pluralism.?’

This, I insist, is not intolerance. On the contrary, it re-
flects a desire to ensure the perpetuation of the basic social
and normative conditions that will allow tolerance to flour-
ish and risks of intolerance, be it in the public or private
sphere, to be minimized.*

Beyond the compulsory adherence to, or respect of, a
set of core constitutional values, there may be some room
left for a reasoned and well-tempered negotiation of a
country’s constitutional image. Assuming that the consti-
tutional identity of a State is always capable of confronting
sub-State identities, we may nevertheless aspire at arriv-
ing, sometimes, at “win-win situations,” without falling into
the trap of angelism. What is of the utmost importance is
that identity be regularly reexamined through a constant dia-
logue. Demanding that citizens remain open to changes in
their identity provides a negative answer to the question
about the legitimacy of radical multiculturalism, i.e., under-
standings that posit the absolute autonomy of alternative
normative spaces or that seek by all means possible to op-
erate a closure of identity. My understanding of a free and
democratic society incites citizens to fight against artificial,
but eminently comfortable, identity cocoons to remain open
to the creation of new meanings for themselves as individu-
als and for the groups to which they choose to belong.*
While it recognizes that the very presence of a multiplicity
of cultures enriches the process of creating new meanings,
it rejects the use of culture and multiculturalism as a means
of promoting a society’s normative resignation.*' It also re-
jects the assimilation of toleration to a blind and unilateral
form of acquiescence, because toleration implies the recip-
rocal engagement of all the parties to a relation.*> This leads
me to say that a democratic society can, and must, reject
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relativistic ideas that reduce democracy itself to a “mere
preference.”® To that extent, it is at least arguable that de-
mocracies should manifest a certain level of militancy about
the defense of the core fundamental rights that they all
value.* Such a militancy seems all the more indicated given
the rise of certain ideologies. Religious fundamentalism is
one of them.

This brings me to the last question which I want to
tackle, that of the uneasy relationship between democracy
and fundamentalism, especially religious fundamentalism.
Some seem to argue that, precisely because of the values it
cherishes, a democracy should not be unduly concerned
with religious fundamentalism. Adherence to a fundamen-
talist view of a given religion merely illustrates someone’s
tangible exercise of his or her individual right to freedom of
religion, thought, and conscience. This, I submit, is a naive
approach to fundamentalism.

Leaving aside the fact that, from a religious
fundamentalist’s perspective, the need for some degree of
separation between the State and religion represents a non-
sense, it is the rapport that the fundamentalist entertains
with truth and freedom that is the most problematic from a
democratic standpoint. If we return to the view according
to which democracy implies a continuing openness on the
part of individuals, but also on the part of the State, to the
creation of new meanings, we must conclude that it is hardly
compatible with views advocating a radical closure of the
mind. This idea of encouraging the creation of new mean-
ings explains why freedom of thought, conscience, and ex-
pression are so important in democracies, and why attempts
at constraining these freedoms, be it in the public or in the
private sphere, should be viewed with suspicion or, at the
very least, not encouraged.

This is where the problem lies with religious fundamen-
talism. The ordinary, albeit pious, believer, who sees the
word of God in his or her religion’s sacred text, is also able
to recognize the relative indeterminacy and the potential plu-
rality of meanings of this text, which also explains its en-
during appeal and richness. While inspired by the word of
his or her God, the believer sees no contradiction between
fidelity to the creed and human agency. On the contrary,
the fundamentalist believer, who denies that a sacred text is
susceptible of having a plurality of meanings, seeks to im-
pose a regime of truth crafted on the basis of his or her vi-
sion of who God is, what God wants, and what God intended
to say. Fundamentalists share the certainty that they are
the guardians of the integrity of the meaning of a text the
letter of which is deemed to reveal God’s commandments,
commandments that soon become “givens” by virtue of an
interpretive closure operated through the assertion of these
very fundamentalists’ authority to determine the sense of
God’s revelation—hence, the French word intégrisme. Fun-
damentalism thus relies on a pre-interpretation that pre-
cludes any further interpretation. It is about literalism,
power, and, if needed, coercion. It seeks to establish a sys-
tem of thought under which individual agency systemati-
cally yields to God’s design, as revealed in a text the meaning
of which is itself revealed by the fundamentalists. It
instrumentalizes human beings. Fundamentalism is thus in-
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timately linked to absolutism, and a potentially successful
fundamentalist project can only lead to religious totalitari-
anism. In that context, thought is a nuisance, and freedom
of thought, an aberration. It is worth reflecting on these
remarks made a century ago by French philosopher Alain:

To think is to say no. [ (...)] No to what? To the
world, to the despot, to the preacher? This is only ap-
pearance. In all these cases, it is to itself that thought
says no. It breaks the happy acquiescence. It severs
itself from itself. It struggles against itself. There is no
other fight in the world. ([...)] What allows the despot
to be my master is that I respect instead of examining.
Even a true doctrine becomes false as a result of such
drowsiness. Men enslave themselves through belief. To
reflect is to deny what we believe. ([...)] He who only
believes doesn’t even know anymore what he believes.

([..)].*

To these considerations Alain adds, speaking of the Carte-
sian epistemological break, that “[what] was needed was a
reflection on consciousness itself: “ ‘I think,” ” Descartes
said. Then doubt appeared, attached like a shadow to all of
our thoughts. Simple faith was not diminished; quite the
contrary, doubt is the backdrop to mere appearances. To
do otherwise is to sleep.”#¢

It would also be sleeping to fail to notice
fundamentalism’s political dimension. Speaking of Islamic
fundamentalism, which may be the most vocal form of fun-
damentalism today, Mohammed Arkoun observed that its
two foundational cornerstones are, first, an institutionalized
ignorance of the Enlightenment, and, second, a rejection of
modernity and of its positive sides because modernity is
equated with, or rather reduced to, colonialism.”’” Subject
to minor variations, all fundamentalisms share that same re-
jection of modernity and of its legacy, including, in large
part, the idea of individual human rights.*® For example, a
branch of Christian fundamentalism views with considerable
skepticism the scientific method and the discoveries it led
to. Thus, for that reason, fundamentalism is politics. But it
is a paradoxical kind of politics because the philosophy of
closure that inspires fundamentalism prevents the compro-
mises that the very notion of politics promotes. Indeed, as
soon as something falls under the mantle of faith, any com-
promise becomes a logical impossibility for the fundamen-
talist. Democracy, however, compels us to challenge,
confront, and to always be ready to accept that our beliefs
are wrong or, at least, fragile. As such, democracy is the
political theory of the virtual and perpetual fissure that is,
and must remain, present within both individuals and soci-
ety. Democracy fosters both anxiety and hope. For hope
to be fulfilled, one must always seek not only to reach to
the other, but also to find a part of otherness within one-
self. Fundamentalism precludes this kind of search, simply
because, in its cosmogony, the other is evil. In the funda-
mentalist mindset, identity is a limit, not a springboard. This
is why I was talking earlier about the uneasy relation be-
tween democracy and fundamentalism. This characteriza-
tion clearly understates the opposition, though. Calling a
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spade a spade, it would indeed be more appropriate to de-
scribe that relation as one of radical incommensurability.

What does this digression on religious fundamentalism
have to do with religious courts and their legal treatment
by the State? At first glance, an easy answer could be “very
little.” But that would be a misleading answer. The risk
alluded to earlier, that the fundamental individual rights
could be trampled in faith-based arbitrations, is heightened
when the arbitration is presided over by a religious funda-
mentalist. Even though it is fair to assume that the majority
of priests, imams, or rabbis presiding over faith-based arbi-
trations are not fundamentalist, and even though we can
also assume that they honestly seek to find a just solution
to the disputes they have to settle, the risk still remains.
This renders even more acute the necessity of applying the
“risk-minimizing” principle evoked earlier whenever a “com-
prehensive doctrine,”® such as a religious one, is relied
upon for adjudication purposes.

The risk of abusing or neglecting basic constitutional
rights in faith-based arbitrations, which is only enhanced
by the possibility, albeit remote, that a fundamentalist cleric
presides over such arbitrations, explains why the State’s
approach to such arbitrations should be informed by a logic
of toleration rather than one of recognition.

Conclusion

Continuous migration creates highly diverse layers
within society. Migrant groups now seek limited adapta-
tion to the host society and demand the preservation of their
group identity. Moreover, a certain moral vacuum creates a
kind of “market of beliefs® where ideologies seeking to
instrumentalize the human subject flourish. The question
of the space left by democratic States to potentially incom-
mensurable value systems is not merely a theoretical ques-
tion. While there is no ontological incommensurability
between most religious creeds, be they Islam, Christianity,
Judaism, or Hinduism, and democracy, some interpretations
of these creeds may lead to a conclusion of incommensura-
bility.

It is of the utmost importance for those who value
multiculturalism not to fall prey to an attitude of systematic
normative resignation which, ultimately, debases
multiculturalism itself. As well, those who are sympathetic
to the idea of legal pluralism should not fall into the trap of
epistemological hypochondria by denying all relevance or,
worse, legitimacy to positive legal norms in view of beefing
up their claim in favor of legal pluralism. More specifically,
the fact that positive legal norms may once have been used
to discriminate against, or to exclude, some groups, the fact
that they may have been conceived of in a context of colo-
nialism or imperialism, should not entirely determine the way
we approach them. Systematically invoking the somewhat
problematic context of elaboration or application of a norm
so as to reject it outright or to deny it any legitimacy is a
very easy way to refuse to engage debate and to revisit
one’s presuppositions. The main problem with such a logic
of “ascription to origins,” under which “the effective con-

Vol. 16, No. 1 January 2005

ditions surrounding the genesis of a work (of an idea, of a
reasoning”) determine, alone, its validity,”®! is its unduly ge-
neric nature. Generic because of the historical fact that, as
Walter Benjamin once put it, “[t]here is no document of civi-
lization which is not at the same time a document of barbar-
ism.”*? Paul Ricoeur was making the same type of argument
when he wrote that “[t]he most reasonable State, the State
governed by the rule of law bears the scar of the original
violence of history-making tyrants.”** It is thus way too
easy and simplistic to deny legitimacy to an entire system
of thought or to a whole set of institutions under the pre-
text that, at one point in their evolution, they were imposed
by force as part, or as an off-spring, of an imperialist project.
Besides, it bears remembering that several religions, from
Christianity to Islam, spread through force or conquest,
which, under a view ascribing them to their origins, would
“taint” them forever.

Rejecting this logic of ascription to origins appears
even more important in respect of positive norms entrench-
ing fundamental human rights. Again, the fact that the ap-
plication of such norms by the judiciary has sometimes been
unduly and unnecessarily insensitive to the preoccupations
and circumstances of religious or ethno-cultural groups does
not justify the wholesale rejection of these norms and of the
system of public justice applying them, and the corollary
withdrawal from this system though the creation of identity-
based systems of parallel justice.** Ultimately, let us not lose
sight of the federating role of positive norms, which Hannah
Arendt once eloquently summarized as follows: “The
hurdles posed by positive laws are to the political existence
of man what memory is to his historical existence: they en-
sure the pre-existence of a common world, the reality of a
certain continuity, which transcends the duration of the in-
dividual life of each generation, absorbs all new beginnings
and feeds itself from them.”’

Those who support private arbitration as an efficient
and relatively cheap mechanism for resolving disputes
should consider that abuses of fundamental rights commit-
ted in arbitration contexts are likely to undermine the legiti-
macy of arbitration itself as an alternative dispute
mechanism. Thus, for that reason, it may be preferable to
forgo the use of arbitration in areas in which such abuses
are the most likely to be committed. This is what the
Ontario debate on faith-based arbitrations in family matters
appears to involve. Although the dream of a perfectly con-
sensual solution to the dilemma posed by such arbitrations
is nothing but a chimera, it remains to be seen what ap-
proach will be adopted in the report commissioned on the
question by the Attorney General of Ontario. This report,
which was tabled on December 20, 2004, will be examined in
a forthcoming issue of the WAMR.
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responsible for the content of the article.
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2 Arbitration Act, 1991, S.0. 1991, ¢c. 17.
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ment, or cohabitation agreement (Family Law Act, s. 51). These
types of contracts are all broadly defined. Contrary to marriage
contracts and cohabitation agreements, separation agreements may
include provisions dealing with the right of custody of, and ac-
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v. Thompson-Duguay, [2000] O.T.C. Lexis 2662 (Ontario Supe-
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faith-based arbitrations can be held respecting all such matters,
but a court may disregard awards respecting the education, moral
training, custody, or access if it finds they are not in the best
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Duguay v. Thompson-Duguay, supra, at par. 31. Further, sec-
tion 68 of the Children’s Law Reform Act, R.S.0. 1990, c. C.12
states that “[w]here a domestic contract as defined in the Family
Law Act makes provision in respect of a matter that is provided
for in this Part [which deals with custody, access, and guardian-
ship], the contract prevails except as otherwise provided in Part
IV of the Family Law Act.” That part of the Family Law Act is
precisely the one addressing “domestic contracts,” and the
Children’s Law Reform Act reiterates the norm expressed in s.
56(1) of the former by confirming, at section 69, that “[t]his Part
does not deprive the Superior Court of Justice of its parens pa-
triae jurisdiction.”
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14 This points to the need for drafting arbitration agreements
that are as perfect as possible, even though subsection 5(3) of the
Arbitration Act 1991 states that such agreements need not be in
writing. This imperative will be reinforced by a recent decision
of the Ontario Superior Court of Justice in Finkelstein v. Bisk,
[2004] O.J. 1176, in which the court found that one of the par-
ties to an alleged agreement to defer jurisdiction over an invest-
ment dispute to the Beis Din, a rabbinical tribunal, had never
intended to bind himself to arbitration. Although subsection 17(1)
of the Arbitration Act 1991 grants arbitral tribunals the power to
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permissive and that the case at bar was not one “where the scope
or applicability of an arbitration clause [was] an issue or where
the special expertise of the tribunal will assist in determining its
jurisdiction.” (Par. 14). It added that “[w]hile there are strong
policy reasons to ensure that parties who agree to arbitrate dis-
putes cannot ignore that process and access the court, those con-
siderations do not apply where there was no intention to
arbitration.” (Par. 15). The evidence brought before the court
was to the effect that, although the investment contract that was
at the source of the dispute broadly referred to “Jewish law,,? it
contained no arbitration clause conferring jurisdiction to the Beis
Din, which was a requirement of that religious tribunal for ac-
cepting jurisdiction. It is in that context that the court makes
one of its most relevant findings for the purpose of this ar-
ticle.

An argument was indeed made by the defendant that the fail-
ure to reduce the arbitration agreement in writing could be ex-
plained “on the basis that it is so obvious to observant Jews that
it does not need to be said expressly and because there is a cus-
tom that one tries to avoid putting negative possibilities into writ-
ing.” (Par. 19). In other words, the argument was that “arbitration
by the Beis Din, the accepted arbitration tribunal of the obser-
vant Jewish community in Toronto, is an implied term for all ob-
servant Jews.” (Par. 13). In spite of the fact that the contract
referred to Jewish law, that there had been discussion of the Beis
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Din when the contract was signed, that the plaintiff had had a
previous, but limited, experience with the rabbinical tribunal, that
he had, after the dispute erupted, consulted a rabbi to see how
the resolution of the dispute could be made speedier, the court
found that this did not amount to an intention to arbitrate on the
part of the plaintiff. Furthermore, a rabbi working with the Beis
Din testified that he was not aware of the alleged custom not to
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sible, and always in writing, seems indeed all the more reasonable.
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another sub-State political community. As a result, claims made
by political minorities potentially threaten the integrity of the

Vol. 16, No. 1 January 2005

State while those made by social minorities do not. See A. LAJOIE,
QUAND LES MINORITES FONT LA LoI (Paris: Presses Universitaires de
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Oxford University Press, 1995).
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(Toronto: University of Toronto Press, 1991), Note the overlap
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University Press, 1997).
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(2002).

24 Canadian Charter of Rights and Freedoms, Part 1 of the
Constitution Act, 1982, constituting schedule B of the Canada Act
1982 (U.K.), 1982, c. 11.

2 In Canada, the only minority group that could possibly
invoke a constitutional provision—s. 35 of the Constitution Act
1982—to support the claim that they have a right to a separate
justice system based on norms substantially different from those
applicable elsewhere in the federation is composed of the various
Aboriginal peoples of Canada. Indeed, as a matter of principle,
section 35 recognizes that the Aboriginal peoples of Canada, which
formed self-governing societies prior to contact with the Euro-
pean settlers, may prove that they have an inherent right to self-
government, which would certainly include a right to have
separate tribunals applying Aboriginal norms. This could
hypothetically include Aboriginal spiritual norms.

26 Subsection 15(1) of the Canadian Charter of Rights and
Freedoms reads as follows: “Every individual is equal before and
under the law and has the right to the equal protection and equal
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27 More particularly, it is of the utmost importance to resist
the temptation of “orientalism,” which, in a nutshell, designates
“a style of thought based upon an ontological and epistemologi-
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‘the Occident.” ” See E. Samp, OriENTALISM 2 (New York: Vintage
Books, 1979). It is often characterized by a propensity to de-
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pict Islam and Arabs as a monolithic entity defined around
stereotypical—and sometimes conflicting—characteristics
such as backwardness, violence or sensuality. In any event,
it implies an “exoticisation” of the Other.

28 Section 27 reads as follows: “This Charter shall be
interpreted in a manner consistent with the preservation and
enhancement of the multicultural heritage of Canadians.”

2 This would be highly problematic from a positive le-
gal standpoint as the Supreme Court of Canada’s interpre-
tation of freedom of religion clearly emphasizes that judges
must refrain from examining or second-guessing the subjec-
tive beliefs of rights claimants for the purpose of identify-
ing an objective “core” of principles for each religion. See
Syndicat Northcrest v. Amselem, [2004] SCC 47.

3% Another option could be to require statutorily a certi-
fication of the free and informed nature of the consent by
an independent, non-religious, third party, a government-
appointed lawyer, for example. While superficially appeal-
ing, this option would in no way guarantee that a vulnerable
party to an arbitration proceeding would actually disclose
her feeling that she is being coerced, even in a confidential
meeting with the independent third party, knowing that the
refusal by that third party to issue the certification would
make the proceeding abort and that this abortion would
probably be attributed to her by the other party and by her
community.

31 This is not to say that a State court must always
refuse to recognize positive legal effects to religious norms
in adjudicating disputes involving believers of a same faith
who agree on the interpretation to be given to the religious
norms potentially applicable in the case at bar. It may even
accommodate a religious group seeking to perpetuate itself
by interpreting open-textured positive norms in a manner
that is both beneficial to the collective interests of that reli-
gious group and not detrimental to the fundamental norms
applicable in the State. This presupposes that the said ac-
commodation does not impose any “undue hardship” on its
debtor. A blatant contradiction of a constitutional rule or
value by a religious norm should be viewed as imposing
such an undue hardship. Conversely, absent any such situ-
ation, systematically and blindly refusing to accommodate
believers should be seen as intrinsically problematic. For
example, in Kaddoura v. Hammoud, [1998] O.J. No. 5054
(Q.L.), the Ontario Court of Justice refused to recognize
positive legal effects to a Mabhr, i.e., a financial obligation
contracted under an Islamic marriage contract. The Mahr,
which, once contracted, becomes obligatory under Islamic
law, was found unenforceable simply because of the reli-
gious inspiration of the promise to pay. To deny it positive
legal effects, the judge surprisingly compared this essen-
tially financial obligation (a functional equivalent of a
dowry) to the Christian religious obligations of loving, hon-
oring, and cherishing one’s spouse, or remaining faithful to
him or her, and similar moral obligations (see at par. 25 of
the judgment). A scathing critique of that decision can be
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found in: P. Fournier, The Erasure of Islamic Difference in
Canadian and American Family Law Adjudication, 10 J. L.
& PoL’y 51 (2002).

Refusing to follow the reasoning in Kaddoura, other
Canadian decisions have found the Mahr legally enforce-
able. See, e.g., NM.M.v.N.S.M., [2004] B.C.J. No. 642 (Q.L.)
(British Columbia Superior Court). Interestingly, two much
older cases, a Canadian one from the mid-nineteenth cen-
tury and an Indian one from the early twentieth century,
showed more much more openness than the Kaddoura case
to the incorporation of religious or spiritual norms in a posi-
tive law setting, thereby opening the door to a form of dia-
logical pluralism. First, in Connolly v. Woolrich, (1867) 17
R.J.R.Q. 197, the Québec Superior Court confirmed on the
basis of oral evidence the validity, under the laws of the
province, of a marriage contracted according the “usages
of the Cree country,” to which no religious or civil author-
ity had attended, even if a similar relationship would have
been characterized at the time in Québec as a sinful com-
mon law one. That judgment was confirmed by the Québec
Court of Queen’s Bench, sub nomine Johnstone v.
Connolly, (1869) 17 R.J.R.Q 266. Secondly, in Mullick v.
Mullick, (1925) 52 L.R. (Indian Appeals) 245, the Judicial
Committee of the Privy Council examined the legal status of
an idol under Hindu law in view of deciding a dispute be-
tween its co-guardians. The dispute concerned the idol’s
removal from the sanctuary which had been built for it by
the co-guardians’ father, who had consecrated the idol as a
household deity prior to his death. Although the co-guard-
ians relied on English property concepts to argue their re-
spective cases about the fate of the idol, the court deemed
determinative of the case the status of the idol as a legal
person under Hindu law. Being vested with legal personal-
ity but unable to express its will, the idol was thus ap-
pointed a “disinterested next friend” responsible for
defending its interests. For a very enlightening analysis of
accommodation strategies on the basis of a “joint-gover-
nance” model, see generally A. SHACHAR, MULTICULTURAL
JurispicTIONS. CULTURAL DIFFERENCES AND WOMEN’S RIGHTS
(Cambridge: Cambridge University Press, 2001), and more
specifically her discussion of the “contingent accommoda-
tion” approach, at 109-113.

To sum things up, my point is that, while it is of the
utmost importance not to systematically defer to religious
or cultural norms so as to prevent abuses committed in the
name of religion or culture, even if it means acknowledging
the existence of a relation of incommensurability, it is equally
important to recognize that outsiders to a given cultural
group “should not be too quick to jump to the conclusion
that every practice that deviates from their constitutes such
abuse.” See D.G. Réaume, Justice Between Cultures: Au-
tonomy and the Protection of Cultural Affiliation, U.B.C.
L. Rev. 117, 140 (1995). Indeed, the perceived “foreignness”
of a norm or practice does not make it per se incompatible
with a democratic society’s most fundamental norms. Each
norm or practice has to be examined on its merit, but always
bearing in mind the risk-minimizing principle I expounded
earlier.
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32 Is such a radically different legislative policy due to
the fact that Québec is a mixed jurisdiction where the jus
commune is the civil law, and that, as such, it shares with
several other civil law jurisdictions a significantly more ro-
bust conception of citizenship and statist culture than its
common law counterparts in the rest of Canada? While su-
perficially tempting, this hypothesis attributes a dispropor-
tionate influence to the broad sub-text of a legal tradition,
i.e., the civil law. The impetus for the enactment of article
2639 of the Civil Code of Québec is much more pragmatic.
It lies in the realization that disputes concerning the status
and capacity of persons, as well as family matters, are likely
to raise so many complex and fundamental questions affect-
ing the very dignity of individuals that State courts should
always retain their normative monopoly on them. It must
be noted, however, that Québec’s Code of Civil Procedure
provides, at articles 814.3 to 814.14, that no dispute raising
questions pertaining to the custody of children, alimony, or
the patrimonial obligations of the parties can be heard by a
judicial tribunal without these parties having first attended
an information session on mediation. Mediation is, therefore,
not compulsory. If the parties do decide to participate in a
mediation procedure, nothing in the law prevents the me-
diator from being a religious cleric conducting the media-
tion on the basis of religious principles.

33 It would remain extremely difficult for a party to an
arbitration agreement to prove an absence of consent. Even
in respect of domestic contracts, the threshold for proving
the presence of duress or coercion is very high. See N.
Bakht, supra note 10, at 8-9. In Weidberg v. Weidberg, [1991]
0.J. No. 3446 (Ontario Court of Justice, General Division),
the court refused to dismiss a motion for summary judgment
seeking to enforce a divorce award rendered by a Jewish
Rabbinical Court that was challenged by the losing party
—the wife—on the basis that, suffering from schizophrenia,
she could not understand the proceedings and defend her
interests. Evidence was indeed brought before the court
showing that the wife was represented by counsel and as-
sisted by family members during the arbitration proceedings,
and that schizophrenia did not really affect her cognitive
abilities outside of specific delusions.

3* From the standpoint of the defense of the rights of
potentially vulnerable parties, it could be argued that this
option leaves them undefended because their very vulner-
ability and the context in which they live practically prevent
them from seeking redress, under the common law, against
potential instances of coercion. This view is not incorrect,
but there are limits to State paternalism. Having rejected
the option of an amendment of the statutory framework gov-
erning arbitration under which State courts would actively
monitor faith-based arbitration proceedings, the only remain-
ing alternative would be to prohibit the very existence of
religious tribunals, even when their awards or decisions bear
no positive legal effect. As alluded to earlier, however, such
an amendment would probably be found unconstitutional.
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